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Introduction

The first step in applying the rule of reason is the identification of the aim of the measure which prima facie contravenes one of the free movement rules of the EC Treaty. If a legitimate objective in the public interest can be identified, an indistinctly applicable national measure may be allowed to stand, provided the means employed in achieving the aim do not contravene the general principles of Community law, in particular the principle of proportionality. Normally few national measures encounter problems at this stage. The European Court of Justice tends to accept the objective,
 but scrutinises the means very carefully, ensuring that they are truly suitable for achieving the goal and necessary for it, in that no less restrictive but equally effective means could be employed. However, one major category of aims has traditionally been seen as incapable of providing justification for restrictive measures, namely aims that are of an economic nature. The purpose of this paper is to examine what is meant by aims of an economic nature, whether the Court has in actual practice indeed refrained from accepting them as justification for restrictive measures, and whether the Court should continue to condemn these aims.
 Two arguments will be made, one positive, the second normative. First, in practice the Court has not condemned all economic aims; its approach has been subtler than that. Secondly, the Court should not blindly disapprove of all measures that have an economic objective. The constitutional structure of the Community requires such a subtle approach.

Economic aims in the Court’s case law

The first issue that needs to be determined is what the Court’s actual approach to economic justifications has been. It will be argued that while the Court has generally condemned economic aims, it has in actual practice also been prepared to allow them in certain circumstances. It has adopted a number of strategies to achieve this: it has either interpreted the concept of restriction narrowly to avoid the issue of justification altogether, linked the economic aims to other public interest considerations, or simply denied or ignored the economic nature of the objectives.

The Court has always insisted that restrictive measures cannot be justified by economic aims.
  This is true both for express Treaty exceptions and for overriding requirements in the general interest, and applies for all four freedoms.
 For example, in Commission v. Italy the defendant Member State had suspended the imports of various goods to deal with problems on the market in pigmeat, and sought to justify its decision through recourse to public policy in Article 30 EC. The Court dismissed the justification, stating inter alia that Article 30 EC is ‘directed to eventualities of a non-economic kind’.
 In SETTG the Court rejected the attempt of the Greek Government to defend rules requiring tourist guides to be in employment relationship with travel agencies, which had been found to restrict the free movement of services.
 The Government sought to argue that the rules were justified by an overriding requirement of maintaining industrial peace, as the rules were adopted to settle long-standing disputes between guides and agencies in order to safeguard the tourist sector and thereby the economy of the country. This was rejected by the Court, which characterised this as an economic aim not capable of constituting an overriding reason relating to the general interest.
 Similarly, in Commission v. Portugal (golden shares) the Court ruled that the need to safeguard the financial interest of a Member State constituted an economic ground not capable of justifying a restriction on free movement of capital.


What then amounts to an economic aim? The most obvious example is the general protection of national markets or businesses, which has been condemned for example in Commission v. Ireland,
 or the protection of a specific national undertaking, which has been condemned for example in Evans Medical.
 However other aims have been seen as economic as well. Two examples already mentioned are ‘maintaining industrial peace as a means of bringing a collective labour dispute to an end and thereby preventing any adverse effects on an economic sector, and consequently on the economy of the State’
 and ‘financial interests of a Member State’.
 Others include ‘arguments based on the very difficult socio-economic context’ of a national market challenged by importers,
 budgetary objectives,
 ‘securing for a national public foundation all the revenue from advertising intended especially for the public of the Member State in question’,
 combating the ‘diminution of tax revenue’,
 ‘avoiding an erosion of the tax base’,
 recouping the cost of managing cultural assets,
 and the ‘need to reserve the access to… moorings to local boat owners’.


Despite the general condemnation of economic aims, in some cases the Court has not been so ready to censure measures that seem to be motivated by economic considerations but also appear reasonable, given the circumstances. To avoid striking down such measures, the Court has adopted three strategies: narrowing of the scope of the free movement rule, linkage with a public interest, or denial. 

The first strategy is illustrated by the judgment in Duphar in 1984,
 where the Court avoided the issue of economic justification by narrowing the scope of the relevant free movement provision. The case concerned Dutch rules on the supply of medical products under a sickness insurance scheme. In general the insured persons were entitled to reimbursement of their medical expenses. However, certain health products were ‘black-listed’ in a ministerial order as not qualifying for reimbursement, or doing so only under specific conditions. The reason for the exclusion of these products was the need to save money to counteract the considerable financial deficits in the budgets of the sickness funds. 


At the time of the judgment the scope of Article 28 EC was defined by the Dassonville formula, according to which all national rules ‘which are capable of hindering, directly or indirectly, actually or potentially, intra-Community trade’ are considered restrictions on free movement of goods.
 It seemed clear that the Dutch rules amounted to a restriction. The great majority of medical products on the Dutch market were imports and 70 % of the products consumed were charged to the sickness insurance funds. Naturally patients and their doctors gravitated towards reimbursed products when making choices between medical products. Accordingly, the national rules had the effect of hindering trade in non-reimbursed products, many of which were imports, and there was even empirical sales data to demonstrate this. Only one conclusion seemed possible: the rules constitute a restriction on free movement of goods in need of justification, a result arrived at by Advocate General Mancini.


The Court took a different approach. It accepted that the rules might affect the possibilities of marketing medical products, influencing importation, and that a listed product might well be eliminated from the market. However, it then stated that in view of the special nature of the trade in pharmaceutical products, namely that social security institutions pay for them, the Dutch rules did not constitute a restriction on Article 28 EC in the first place, provided a number of conditions were met. In particular there could be no discrimination against imports and the exclusionary list had to be based on objective criteria and be verifiable. Consequently, the Court did not have to look at the issue of justification in any detail, but simply noted that a measure whose primary objective is budgetary, such as the reduction in the operating costs of a sickness insurance scheme, cannot be justified by Article 30 EC.


The approach of the Court was startling. Despite the fact that the measure clearly had a detrimental effect on trade, it was found to be outside Article 28 EC altogether, contrary to the canon of free movement law of that time. The only possible explanation is that the Court wished, at the same time, to approve of the national measure and to safeguard the orthodox doctrine that economic grounds cannot act as justifications. To do this it had to manipulate the scope of free movement of goods and to find that the measure did not contravene that law in the first place.


Duphar is not the only example of the Court manipulating the concept of restriction to avoid having to face economic justifications. Its entire case law on national pricing restrictions
 has always been based on anti-discrimination reading of Article 28 EC,
 while at the same time it for a period abandoned the requirement of discrimination entirely for other types of restrictions in cases such as Torfaen.
 Again the likely explanation is that the Court did not wish to depart from the doctrine of ‘no economic justifications’, but did not wish to strike down all national pricing rules either. Accordingly it narrowed down the concept of restriction for these rules, while using the wider concept for other rules that had a better chance of surviving the justification stage.

The second strategy which has allowed the Court to accept economic justifications is based on examining the economic arguments in conjunction with the public interest ones. Here the Court has not allowed the presence of economic aims to stop it from approving of national measures, provided that the economic objectives are secondary or that their achievement contributes to legitimate public interest aims.  Campus Oil is an example of this strategy.
 The case concerned Irish rules requiring petrol importers to purchase part of their requirements from the only oil refinery in Ireland at a price fixed by the Minister for Industry and Energy. The rules clearly amounted to a restriction on free movement of goods, as importers had to obtain a proportion of their supplies from a domestic source and were not allowed to import all of their needs. The question arose whether a justification could be available. The Irish Government argued that the rules were necessary to safeguard public security. Without them, the Whitegate refinery would go out of business, leaving Ireland without any domestic refining capacity. This could compromise the security of the country in case of oil shortages. The plaintiff oil companies and the Commission responded to this by claiming that in reality the rules pursued an impermissible economic interest. Their true purpose was to ensure that the refinery did not operate at a loss, not the protection of public interest.

Advocate General Slynn accepted that the protection of oil supplies of a country could fall under public security, but argued that the real question was whether the particular restrictions imposed by the Irish government could be justified by it. When making this assessment, any economic advantages, such as the protection of employment or the improvement in the balance of payments, had to be left out of account.
 The Court essentially followed its Advocate General. It stated that the aim of ensuring minimum supply of petroleum products is covered by the concept of public security. It continued by holding that if a public interest justification is found, it is irrelevant that the national measure also enables the achievement of economic objectives.
 Accordingly, the Court accepted the Irish measures to the extent that they were proportionate to safeguarding the public security.

In Campus Oil the Court was able to approve of a national measure that had a partially economic purpose, namely the protection of an Irish oil refinery, as the other objectives of the measure were non-economic. In Nertsvoederfabriek Nederland it developed this line of thinking further,
 accepting a measure with an economic objective, when the achievement of that objective was a means for the achievement of a public interest aim. The case concerned a Dutch law requiring producers to deliver poultry offal only to rendering plants licensed by the authorities. Nertsvoederfabriek Nederland was prosecuted for breaching the law and argued in its defence that the law contravened free movement rules of the EC Treaty. The Court accepted that the Dutch law fell within the scope of Article 29 EC, as it implied a prohibition of imports. However, the Netherlands Government defended the rules by arguing that they were necessary to prevent the spread of disease and pollution. The problem with this argument was that the rules also sought to ensure the profitability of the licensed rendering plants. When the licensed plants were given the exclusive right to process the offal, they also gained the exclusive opportunity to convert the offal into animal feed, which could be sold to cover the costs and to make a profit. The Netherlands Government argued that ensuring the profitability of the plants was crucial, as they were also required by law to undertake non-profitable tasks, such as removing animals that have died on the premises of individual farmers. Without exclusivity, the licensed plants would have been faced with open competition on the profitable parts of their business while labouring under the costs imposed by their legal duties.

The Court accepted that public health could in principle serve as a justification for the Dutch rules. According to the Court, the fact that the rules also sought to ensure the profitability of the rendering plants was irrelevant, as Campus Oil had already established that the existence of a secondary economic objective did not exclude justifications. This, said the Court, applied with even greater force ‘where the objective of an economic nature necessarily enables the objective relating to health to be attained.’
 However, on the facts, the Court, following Advocate General da Cruz Vilaça, found that the national measures went beyond what was necessary to protect public health.

In Nertsvoederfabriek Nederland the Court developed the idea that the achievement of an economic aim (the profitability of an undertaking) might be necessary for the achievement of a public interest aim (public health). This has since seen application for example in Evans Medical, where the Court ruled that the refusal to grant import licences of narcotic drugs could not be justified if the reason was simply the need to safeguard the survival of an undertaking, but if the survival of the undertaking was necessary to ensure reliable medical supplies, justification would be available, subject to proportionality.
 Accordingly, there seems to be situations where the Court is prepared to accept a measure the objective of which looks economic, namely if the economic aim is secondary or if the achievement of the economic aim provides the means for the achievement of a public interest objective.


The third strategy employed by the Court is to examine economic justifications but to deny it is doing so or simply to ignore the economic nature of the aims. In Decker and Kohll the Court accepted an economic aim while claiming it was not doing so.
 The cases concerned Luxembourg rules that made the reimbursement of medical expenses incurred abroad subject to prior authorisation. Mr Decker had purchased a pair of spectacles in Belgium but was not reimbursed as he had failed to apply for authorisation in advance, while Mr Kohll’s application for reimbursement of orthodontic treatment in Germany had been turned down. The existence of a restriction was clear in both cases, as the requirement of prior authorisation only applied to expenditure incurred abroad, thus creating a disincentive to cross-border trade in medical goods and services. However, the Luxembourg Government sought to justify the rules by arguing that they were necessary to preserve the financial stability of the social security system. 

The Court could have been expected to dismiss the argument out-of-hand. After all, in Duphar it had stated that ‘Article [30] of the [EC] Treaty cannot justify a measure whose primary objective is budgetary inasmuch as it is intended to reduce operating costs of a sickness insurance scheme.’
 Instead, the Court chose to accept the aim but to deny it was economic. It stated that while ‘aims of a purely economic nature cannot justify a barrier’ to free movement of goods or services, ‘it cannot be excluded that the risk of seriously undermining the financial balance of the social security system may constitute an overriding reason in the general interest capable of justifying a barrier’ to free movement.
 However, on the facts of the cases the Court ruled that the national measures did not comply with the principle of proportionality.


It is difficult to accept the Court’s insistence that purely economic aims are impermissible but that the safeguarding of the financial balance of the social security system is not an economic objective. First, it flies in the face of the characterisation in Duphar. In both cases the aim was to reduce the costs of a social security scheme to ensure its financial sustainability, but in one case the aim was categorised as economic in the other as non-economic. Secondly, the reasoning could perhaps be accepted if the Court had in general interpreted the concept of purely economic aims narrowly, for example only including manifestly protectionist objectives, but in cases such as SETTG the Court has opted for a wider view, holding that the aim of maintaining industrial peace for the purpose of avoiding damage to the tourist sector and consequently the economy in general was an economic one.
 Thirdly, in the more recent case of Commission v. Italy the defendant government sought to justify discriminatory admission fees to museums, monuments etc inter alia by arguing that they were necessary to guarantee sufficient financial resources for cultural sites. This was immediately rejected by the Court, following Advocate General Stix-Hackl, as an economic consideration.
 It is not easy to see why the objective of ensuring the adequate financing of public services is an economic issue in the case of cultural sites but not in the case of a health system.
 The Court may have shared some of the concerns expressed above, for its statement that ‘it cannot be excluded’ that the need to safeguard the financial stability of the social security system may constitute an overriding reason is hardly a ringing endorsement of this ground of justification. 


It could perhaps be argued that the seriousness of the risk to the financial balance of the social security system is what transformed the justification from economic to non-economic.
 After all, the Court in its reasoning expressly referred to the serious nature of the risk. However, such an argument may be difficult to sustain for four reasons. First, the shift from economic to non-economic is a qualitative change, while seriousness is a quantitative issue. Secondly, the Court has dismissed the seriousness argument in the field of taxation, ruling that ‘the aim of avoiding an erosion of the tax base going beyond mere diminution of tax revenue’ cannot constitute a valid ground of justification, as there is no difference in substance between the erosion of the tax base and the loss of revenue justifications.
 Thirdly, a rule that a ‘serious’ risk to public finances can serve as a justification, but an ‘ordinary’ risk cannot, would be highly unsatisfactory due to the lack of precision of the criterion of seriousness. Fourthly, the issue of seriousness can be more naturally taken into account as a part of the proportionality test,
 as the Court seems to have done in Müller-Fauré in respect of non-hospital services.

On the facts the ruling can actually be rationalised in a much more orthodox fashion. As discussed above, the Court has in the past been prepared to accept economic aims, provided the achievement of those aims was necessary to achieve a non-economic public interest goal. In Decker and Kohll this seems to have also been the case. As argued by Advocate General Tesauro, the safeguarding of the finances of the system was not an end in itself but merely a means to guarantee a medical service of a certain standard accessible to everyone.
 

An example of a situation where the Court has considered economic justifications without remarking on their economic nature is offered by the judgment in O’Flynn.
 The case concerned UK regulations on funeral payments, under which this means-tested social benefit was only available if the burial or cremation took place in the national territory. Mr O’Flynn, a UK resident of Irish nationality, had been denied funeral payment as the relevant burial took place in Ireland, although many of the expenses had actually been incurred in the UK. The Court held that the national rules discriminated indirectly against migrant workers, unless objectively justified. The UK Government defended by arguing that the rules were justified due to the prohibitive cost of a burial or cremation abroad. Following Advocate General Lenz, the Court examined the merits of this argument and concluded that the UK could have dealt with the cost considerations by limiting the funeral payment to the amount corresponding to the normal cost of a UK burial or cremation. Accordingly, the national measure was found to breach Community law.

The interesting point about O’Flynn for these purposes is that the Court did not dismiss the cost considerations out of hand, but was prepared to examine their merits. Yet it could be easily argued that the aim of avoiding prohibitive costs arising out of burial abroad was a purely economic one. Once again, the Court was in actual practice prepared to consider an economic justification.

Another example of the Court refusing to classify an aim as economic is provided by Alpine Investments.
 The case concerned Dutch rules that prohibited certain financial service providers from marketing their products by cold calling potential customers. The Court found that this constituted a restriction but, following Advocate General Jacobs, accepted that the rules could be justified by the need to maintain the good reputation of the national financial sector. It is not easy to see why the aim of protecting the reputation of the national financial sector is not economic, when the aim of maintaining the industrial peace to protect the tourism sector was characterised as economic in SETTG.
 In both cases the state is ultimately seeking to protect its general economy by safeguarding a particular sector against adverse consequences, arising respectively out of the loss of reputation and industrial strife.

It is also possible to argue that in accepting the fiscal cohesion argument in Bachmann
 the Court in reality again accepted an economic justification without openly saying so. The case concerned Belgian rules according to which certain insurance contributions could be deducted from occupational income for tax purposes, but only if those contributions were paid in Belgium. Mr Bachmann, a German national working in Belgium, had paid contributions to German insurance companies and was accordingly unable to deduct them from his income. The Court found that the rules restricted free movement of workers and services. However, the Belgian Government argued that the rules were necessary to safeguard the cohesion of the tax system. The deductibility of insurance contributions corresponded to the taxation of sums payable by the insurers. Belgium was not able to tax payments made by foreign insurers, and therefore did not exempt the contributions either. This justification was accepted by the Court, which held that the cohesion of the tax system constituted an overriding requirement in the general interest and, departing from the Opinion of Advocate General Mischo, that Belgium had selected the least restrictive means to achieve this aim.

It may be possible to see the aim of securing the cohesion of the tax system as an economic one, as noted by Advocate General Tesauro.
 Ultimately the final objective is simply to ensure that the state is able to tax the relevant income, ie that the state is not deprived of financial resources. Why this should be viewed as a non-economic consideration is not entirely clear,
 and it may not be easy to draw a conceptually convincing distinction between this objective and the aims of avoiding the loss of revenue or the erosion of the tax base, which have been refused the status of overriding requirements.

Taken together, the cases of Decker and Kohll, O’Flynn, Alpine Investments, and Bachmann demonstrate that the Court is sometimes prepared to entertain economic justifications, even though it is not ready to depart openly from the doctrine that only non-economic considerations can serve to justify restrictions on free movement. In the latter three cases the Court simply ignored the fact that the ground of justification could be seen as economic, while in the first two it rather unconvincingly denied the purely economic nature of the objective.

Accordingly, the Court’s insistence that economic aims may never justify restrictions on free movement rings hollow. The Court has in practice been ready to ensure that sensible national measures may stand even if they do hinder free movement and have an objective that seems economic. To do so it has employed three strategies: it has either manipulated the concept of restriction to find that the measures fall outside the scope of the rules altogether, it has read the economic aims in conjunction with public interest objectives, or it has openly or silently denied that the aims under consideration are economic.

The normative questions

The next questions that need to be asked are normative. In particular three issues have to be examined. First, is the Court’s approach sound in the substantive sense? From a normative perspective, has the Court been right in generally rejecting economic justifications but allowing them in the circumstances described above, or should it have adopted a stricter approach, not permitting any exceptions to the general rule? Secondly, is the terminology the Court uses appropriate? Is it right to talk about impermissible economic considerations, or should the Court begin to employ concepts such as protectionist aim instead? Finally, should the Court be more permissive towards economic aims? If there is a pressing but purely economic consideration that necessitates restriction of free movement, should it be dismissed out-of-hand? This paper will suggest answers that are in result very similar to the Court’s current approach, but are perhaps more clearly articulated. In particular, it is argued that an economic aim which serves as a means for achieving a closely connected general interest goal needs to be accepted. However, ‘purely’ economic objectives should not be allowed to serve as justifications for national restrictions, although the Community legislature may be given more freedom in this respect.


The general condemnation of economic justifications is surely a sensible starting point for the law. If Member States were able to rely on economic grounds such as unemployment,
 deteriorating balance of payments, or loss of tax revenue as justifications for restricting free movement, they could stop the free movement the moment its impact is felt.
 Free trade creates both losers and winners. It brings about increasing competition, with the inevitable consequence that some undertakings will fail, creating unemployment and other problems. An industry faced with threat to its profitability or survival due to foreign competition will almost certainly lobby national decision makers for protection. If those decision makers were now free to limit trade for example to protect the employment or the balance of payments, the impact of the internal market could be neutralised just when it was beginning to be felt, and thus the economic benefits of the internal market would never be realised.


Allowing Member States to limit free trade for economic reasons would defeat the objective of the EC Treaty to replace purely national markets with a more efficient European one. It would also undermine the political objective of the European Union, the objective of creating an ever-closer union among the peoples of the Member States, in particular to prevent the reoccurrence of the wars that have plagued the continent.
 As Regan writes in the context of the US dormant Commerce Clause: ‘Protectionist legislation is the economic equivalent of war. It is hostile in its essence.’
 In addition, it has the likelihood of creating a cycle of retaliation and counter-retaliation,
 further compromising the achievement of the political aim of the Union.


Nevertheless, in certain circumstances the constitutional structure of the Union as a divided power system may mandate a more permissive approach towards economic aims. Under the structure set up by the EC Treaty, as well as the Treaty establishing a Constitution for Europe, Member States remain solely or primarily responsible for many important policy areas. Sometimes the only reasonably practical way of discharging these responsibilities involves the adoption of measures the immediate aim of which is economic, for example the protection of certain national economic operators, but that ultimately serve as a means for pursuing a legitimate public interest aim. It is true that this ultimate public interest aim could often theoretically be achieved by less restrictive means, but if these alternative means involved massive strain on public finances, it would be unreasonable to demand their adoption, as in practice the Member State would then often have to abandon the entire policy.

An example of a situation where the protection of national entities is necessary to achieve a public interest aim is offered by Smits/Peerbooms.
 The case followed the ruling of the Court in Kohll,
 and concerned the Netherlands healthcare system. Mrs Smits and Mr Peerbooms were insured under a statutory scheme, and were accordingly entitled to receive care free of charge in the hospitals contracted under the system. However, they paid for and received treatment abroad, and then sought reimbursement from the Dutch insurance funds. The reimbursement was refused, as the necessary conditions were not satisfied. The Court found, just like in Kohll, that there was a restriction on free movement of services, as in practice the system meant that patients received free care in the Netherlands but had to obtain prior authorisation if they sought treatment abroad. The Netherlands government defended the rules by arguing that otherwise the financial balance of the social security system could be seriously undermined. This was accepted by the Court, following Advocate General Ruiz-Jarabo Colomer. The Court held that, in the distinct context of hospital infrastructure, the relevant authorities had to be able to engage in planning to ensure access of the population to hospital treatment, and to control costs. If patients were free to go abroad to receive treatment and have their expenses reimbursed, the planning efforts to guarantee a rationalised supply of hospital services would be jeopardised. Accordingly, the requirement of prior authorisation was a necessary and reasonable measure that would not contravene Article 49 EC, provided the detailed conditions for authorisation were justified and proportionate.
 

Smits/Peerbooms serves as an example of a situation where it is reasonable to protect national hospitals from an outflow of patients. If patients were free to go abroad to receive hospital treatment, the local hospitals might end up having significant excess capacity, and yet have the same overheads as when operating at a full capacity. The sickness funds would either have to pay twice, reimbursing the patients for their costs and paying the costs of the local hospitals, or some local facilities would have to be shut down, to the detriment of public health. The only way to avoid this is to limit the free movement of service recipients by requiring prior authorisation. Of course in theory the state could just increase the level of insurance contributions or taxes to pour more money into the system, but in practice such a solution could not be easily adopted in this age of stretched health care resources and already spiralling costs. Accordingly, it is rational to allow the states to adopt policies the immediate aim of which is to protect local hospitals from outflow of patients and in that way to control costs, but that ultimately serve to protect public health. Indeed, often citizens do not have a free choice of their health care provider even within a country, and if public health were within exclusive Community competence, similar restrictions might well have to be imposed by the Community legislature.
Further, under the divided power system of the Union the Member States are free to adopt very different policies that correspond to the preferences of their citizens and which then create competition between the legal orders.
 Again, this could be undermined by an absolute refusal to consider economic aims when they are a means for public interest objectives. For example, an insistence in the name of free movement of services that patients from other Member States must be granted unlimited free access to the Dutch hospitals just like the local patients, despite the fact that they have not paid insurance contributions, would very quickly destroy the ability of the Netherlands to run its own public health policy. The Member States must be allowed to employ the defence that the aim of limiting costs to ensure adequate public health protection justifies the denial of free access.

 Moreover, a limited recognition of intermediate economic aims would be in line with the case law of the Court on Article 86(2) EC. Under this provision, Member States are allowed to limit the application of free movement rules
 if it should prove necessary to allow undertakings entrusted with the operation of services of general economic interest to perform their tasks. Essentially this permits the pursuit of general interest aims through the fulfilment of intermediate economic objectives.
 It is not clear why the same should not be the case when states are pursuing the general good without the involvement of undertakings entrusted with public service tasks.

The problem with allowing economic aims when their achievement is a means for a public interest goal is one of proper delimitation. After all, almost every national economic measure can be characterised as a means for achieving public interest goals. For example, it could be argued that banning the imports of widgets is necessary to ensure the survival of domestic widget manufacturers, which is in turn necessary to avoid unemployment. The avoidance of unemployment is necessary to ensure income tax revenue and to avoid having to pay excessive amounts of benefits, which in turn are necessary to ensure the availability of funds for health care, education, policing etc. Ultimately any increase in tax income and any cost savings can be linked in this way to the financing of a public interest goal.

The problem can be dealt with in at least two different ways. The first would be to require that the economic measure and the public interest objective be sufficiently proximate. This was proposed in Duphar by Advocate General Mancini, who argued that the public health justification was available even if it inspired the contested rules only indirectly, as long as the link was not too remote.
 A second method of dealing with the problem is based on the application of the necessity test as a part of the proportionality enquiry. If the national economic measure is very remote from the public interest aim, it should be easy to find reasonable alternatives that are less restrictive of trade.
 By contrast, if the economic measure and the public interest objective are very closely connected, it may be more difficult to suggest realistic alternatives to the economic measure.


Accordingly the first normative question may be answered positively: the Court’s approach of generally rejecting economic justifications but accepting them in special circumstances, in particular when the achievement of the economic aim is a means for the achievement of a public interest objective, is to be approved in substance. It safeguards the economic and political objectives of integration, but is also sensitive to the decentralised structure of the Union. The Court should not adopt a stricter approach.


The second normative question concerns the terminology used by the Court. Is the use of terms such as ‘purely economic considerations’ helpful, or should the Court change the concepts it employs? It can be argued that the language of the Court is misleading. As described above, it has made sweeping pronouncements about the impermissibility of economic aims, but has in practice been in appropriate circumstances prepared to entertain them. Its reasoning has been incoherent, with rather similar aims variously described as economic and non-economic.
 Further, as a matter of principle, it is not immediately clear why the economic, as opposed to protectionist, nature of the aim should render it impermissible. It would seem that Member States have a perfectly legitimate concern over the functioning of their economies. The possible status of some of the four freedoms as fundamental rights
 cannot automatically lead to dismissal of all economic reasons, as for example the right to respect for private and family life, which is undoubtedly a fundamental human right, can be limited for economic reasons.
 

Should the Court consequently shift its terminology from the disallowance of economic aims to the disallowance of protectionist aims? While such a shift might in some ways be a more accurate reflection of the reality, it is not without its problems. In particular, the concept of protectionism would have to be interpreted widely to catch for example the protection of national undertakings to safeguard the employment, but narrowly to avoid for example the automatic condemnation of protection of national hospitals to safeguard public health. Ultimately, it may be that any concept of impermissible protectionist aims would have to be accompanied by so many qualifications and clarifications that a terminological shift would not be worthwhile.


The third issue is whether the Court should adopt an even more permissive approach.
 What about a situation where the aim is truly economic, but very pressing? An example might be a situation where a previously sheltered sector is suddenly opened to international competition creating a temporary shock with massive adjustment costs in terms of unemployment, bankruptcies etc. In this kind of case free trade may entail serious consequences, as steel workers cannot overnight transform themselves into nurses or nannies, and as car factories cannot easily be converted to produce computers instead. It would be helpful if the adverse effects of free trade could be mitigated for example by phasing it in to allow adjustments to take place in a more orderly fashion.


In these kinds of situations the national measures restricting free movement would be highly suspect. In a national political system, in-state actors such as beleaguered companies and workers with low job security have a loud voice. They are in-state, which means that they are politically represented, unlike out-of-state traders who do not have political rights.
 They are also concentrated, unlike the diffuse interests of in-state consumers, who are too numerous and have too small an individual stake each to organise themselves effectively.
 Accordingly, it can be expected that the national decision makers would be far too willing to suspend free trade, and any national measures would have to be scrutinised very carefully and strictly.


Unfortunately any court would find it highly problematic to assess whether a national measure aimed at protecting a pressing economic interest was proportionate. If for example the protection of local employment against a temporary shock was considered a legitimate aim, a ban on employment threatening imports might be considered both a suitable and necessary means of achieving the aim. A court would then have to grapple with the issue of whether the measure was excessive,
 a topic ill suited for judicial consideration especially in an area of economic policy where the courts usually lack expertise and experience.


However, it could be argued that the Community legislature should be allowed to make these kinds of decisions.
 It is a legislature, and as such has more experience and expertise in considering matters of economic policy. When compared with national legislatures, it has the advantage of representing all the relevant interest, including those of out-of-state traders. Accordingly, it could be more readily trusted to deal with the issues in an unbiased way than a national legislature, and would find the issues of economic policy more familiar than a court would.


The Court may have already taken this approach in Germany v. European Parliament and Council (deposit guarantee).
 The case concerned the Deposit Guarantee Directive,
 and in particular the export prohibition contained in its Article 4(1). According to this provision, a credit institution from a high cover country that set up a branch in another Member State could not offer the home state cover to its depositors, but had to stick to the lower level of cover offered by the host state scheme. The same applied to the scope of the cover. The reason for the adoption of this provision was the fear that depositors in countries with low or less comprehensive cover would withdraw their funds from the domestic credit institutions and entrust them to branches of banks from states with better cover schemes. However, the provision was designed to be in operation only until the end of 1999, to allow for a five-year period of adjustment but to open up the market eventually. 

Germany argued inter alia that the export prohibition breached Article 43 EC on the right of establishment. Branches could not rely on their competitive advantage against the domestic banks. The Court rejected this argument, following Advocate General Leger. It stated that the aim of the Directive was to guard against ‘any market disturbance resulting from the offer by branches of some credit institutions of higher cover than that offered by credit institutions authorized by the host Member State. Since the possibility of such a disturbance could not be wholly ruled out, it follows that the Community legislature has shown to the requisite legal standard that it was pursuing a legitimate objective.’
 Further, the means adopted to achieve this aim were not manifestly disproportionate.

In Germany v. European Parliament and Council the Court accepted a Community measure designed to protect domestic banks against competition from stronger foreign rivals in order to avoid market disturbances. It is difficult to imagine that a Member State would have been allowed to do the same.  In all likelihood the aim would have been declared purely economic in the case of a similar national rule.
 It may be argued that the Court has opted to allow Community measures more leeway than national ones,
 a policy that can be justified by reference to the superior representation of the affected interests in the Community legislative process.

If the above interpretation of Germany v. European Parliament and Council is correct, the legal situation in respect of internal market would be in line with that on citizenship. The Court has accepted in cases of Grezelczyk
 and Baumbast
 that the residence directives
 allow Member States to oppose legitimately the residence of persons who become unreasonable burdens on public finances. Community legislation has also in this sphere limited free movement rights to protect economic interests.

Accordingly, the third normative question receives a mixed reply. The Court should not become more permissive towards national measures adopted to address pressing economic needs, as the national decision makers could not be trusted to behave responsibly and as the policing of such measures would be difficult for any court. By contrast, the Community legislature could be given more freedom to deal with economic issues, as the Court may have already done in its case law.

Conclusion

Altogether it may be said that despite the seemingly categorical condemnation of economic grounds of justification in some cases, the Court’s actual approach has been subtler. Further, it may be said that this subtlety is desirable. There are circumstances where economic aims have to be accepted if the divided power structure of the Community is to be respected, and it makes sense to allow the Community legislature to adopt measures that may restrict trade for economic reasons, for example to allow sectors to be opened to competition in an orderly fashion.

The evolution of the law in respect of economic considerations seems to reflect the general development of the rule of reason. The widening of the scope of free movement rules has always gone hand in hand with the creation of additional exceptions, as the simultaneous articulation of mutual recognition and mandatory requirements in Cassis de Dijon illustrates.
 From an objective perspective, the more measures are caught by the free movement provisions, the more justifications are needed to ensure that reasonable national rules are not struck down to the detriment of public interest. From the subjective perspective, the Court might well be inclined to sweeten the pill of wider scope of free movement rules by acknowledging at the same time the existence of additional exceptions. In the same way the recent deeper penetration of the Community law into the social sphere in Kohll
 and other health care cases seems to be triggering an increasing willingness to take economic aims into consideration.
 The challenge will of course be to avoid an excessive contamination of the ‘old areas’. While the protection of domestic hospitals may well be seen as a legitimate objective, this should not lead to the acceptance of national measures protecting widget factories.

The case law on economic considerations perhaps also illustrates another general point about the rule of reason. It has not been possible to maintain a rigid distinction between economic and non-economic aims, and sometimes the Court has had to resort to rather tortuous reasoning to avoid approving of an economic justification, like in Duphar.
 The same may be true in respect of the doctrine that mandatory requirements are not available to justify discriminatory measures, which has been formally maintained but is in reality in tatters as a result of rulings such as Wallonian Waste
 and PreussenElektra.
 It may be that rigid distinctions and the rule of reason simply do not fit together, characterised as the latter is by striking a pragmatic balance between different interests, something that rigid rules are seldom capable of doing.
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