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Freedom to Provide Services in the Case Law and in the Services Directive: Problems, Solutions, and Institutions

By Jukka Snell*
1 Introduction

One of the most remarkable developments in the Community single market law has been the expansive interpretation given to the free movement of services by the European Court of Justice. The case law has shifted the institutional balance in the Community in the field of liberalization of services. While the Treaty originally seemed to envisage the free movement of services being realized through legislative measures adopted by the Community political institutions and implemented by the national ones,
 the jurisprudence gave the judicial branch a more prominent role.
 The European Court of Justice became the key player as it set out the law by pronouncing on the correct interpretation of the Treaty provisions, and national courts were given the task of ensuring that the law was applied in individual cases. The political institutions were largely relegated to a supporting role of facilitating the exercise of the individual rights.
 In practice, they concentrated on liberalizing and regulating a number of important but relatively non-contentious sectors,
 and left the crafting of the basic principles to the Court.


However, by 2004 the political institutions seemed to have regained their confidence. At the behest of the Lisbon European Council,
 the Commission put forward a strategy on services,
 supporting it with a comprehensive study,
 and adopted an ambitious proposal for a Directive on Services in the Internal Market
 that laid down the country of origin principle and was supposed to lead to a great liberalization of the Community services markets. This was welcomed by the other Community institutions.
 However, by 2005 the political mood had changed. The proposed Directive was caught in the battles on the French referendum on the Constitutional Treaty. It was portrayed as an attempt to wreck the European social model and to flood France with workers from the Central and Eastern European countries that had joined the Community a year earlier.
 The political institutions backtracked and modified the Directive,
 which was finally agreed to at the end of 2006 in a much less ambitious form, in particular bereft of the critical country of origin principle.


The purpose of this paper is to examine why the Services Directive was needed, given the decades of case law of the Court on Article 49 EC, and what, if anything, it achieves. The paper focuses on the section of the Directive on the freedom to provide services,
 which was supposed to be the critical part of the proposed Directive. It seeks to identify the shortcomings in the jurisprudence that made the Directive necessary and analyzes the key provisions, in particular Article 16, of the Directive to establish whether or not it actually manages to remedy these shortcomings. The paper will conclude by examining the institutional issues revealed by the Directive and its adoption process. It will be argued that the Directive is largely unsuccessful in liberalizing cross-border provision of services, and that the political institutions have once again surrendered the initiative to the judicial ones.

2 Shortcomings of the case law

The case law of the Court is characterized by an interesting duality. On one hand, the Court has expanded the reach of free movement of services in various ways, bringing vast areas of activity and numerous measures within the ambit of judicial scrutiny.
 On the other hand, it has developed a plethora of exceptions that potentially allow the restrictive rules to survive the legal challenges. In other words, the Court has ensured that nothing escapes its reach but also made sure that it does not have to strike down measures it approves of.


The widening of the reach of Article 49 EC has taken many forms. First, the concept of services has been interpreted expansively. Article 50(1) EC includes services within the remit of the Treaty if they are ‘normally provided for remuneration’. This was originally understood in Humbel
 as excluding a course provided under a national system of secondary education. The Court, which followed Advocate General Slynn, reasoned that the state was not seeking to make a profit but was simply fulfilling its duty towards its own population and, as a general rule, the system was funded from the public purse, even if certain enrolment fees had to be paid by the parents or pupils. As a result, the situation was not covered by the Treaty rules on the free movement of services and Belgium was free to charge a foreign student a fee that domestic students did not have to pay.


The exclusion of public services from the remit of the Treaty was reversed or at least severely limited in the more recent case law on health services. Smits-Peerbooms
 concerned two Dutch nationals who had received medical treatment abroad and sought to obtain reimbursement from their national sickness insurance funds. This was refused, and the question arose as to whether such a refusal could amount to a restriction on the free movement of services. Eight intervening governments argued that the Treaty rules were inapplicable. They maintained that the required element of remuneration was absent, as hospital services were provided free of charge under the Dutch system. This argument was accepted by Advocate General Ruiz-Jarabo Colomer but not by the Full Court, which ruled that a hospital service supplied in the context of a compulsory sickness insurance scheme providing for benefits in kind amounted to services within the meaning of Article 50(1) EC. The Court reasoned on the facts that the patients had paid for the services abroad and that the payments made by the sickness funds to the hospitals, ‘albeit set at a flat rate…unquestionably represent remuneration for the hospital which receives them’.


The Court went even further in Watts.
 The case again involved reimbursement of hospital services received abroad, but this time the domestic system was not insurance-based but an NHS based one. In other words, the patient would receive free care from the local hospital and this was funded from the general tax revenue. The Grand Chamber, following Advocate General Geelhoed, again held that the Treaty rules on services were applicable. It reasoned on the facts that the patient had paid for the service and that this sufficed to bring it within the scope of the Treaty, regardless of the national arrangements.


The health care rulings show the willingness of the Court to expand the notion of services.
 The arguments used in Humbel to exclude national education systems from Article 50(1) EC seemed to apply equally in the field of health care, as states were not seeking to make a profit but were fulfilling their duties towards their own populations and as the systems were, as a general rule, funded from the public purse. Yet here the Court refused to employ these arguments and found that the Treaty applied, despite the resistance of an Advocate General and numerous national governments. The reasons advanced by the Court were not particularly convincing, as it in Smits-Peerbooms failed to explain why payments that do not reflect the cost of the treatment nevertheless constitute consideration
 and in Watts seemed to read out of the Treaty the requirement of Article 50(1) EC that services be normally provided for remuneration, focusing only on the money that was paid on the facts of the individual case.


Secondly, the Court has been prepared to scrutinize measures even when the wording of the Treaty would suggest that they are not covered by the free movement of services due to their origin. This has taken place in two ways. The Court has found that rules of the home country are open to challenge just like the rules of the host country,
 despite the fact that Article 50(3) EC only explicitly covers the conditions imposed by the latter.
 Also, measures that do not originate from public bodies but from private parties have been brought within the ambit of the free movement of services, at least if they involve collective regulation.
 Again, this is surprising, given that the text of Articles 50(3), 54, and 46 EC clearly contemplates restrictions that arise from state action. Indeed, the original understanding of both the Council
 and the Commission
 was that only measures of Member States are capable of infringing the free movement of services.


Thirdly, the Court has extended the rights relating to the free movement of services also to service recipients. Once again, this was a far from obvious interpretation of the Treaty. Articles 49, 50(3), and 54 EC all expressly refer to the freedom to provide services, nowhere is the right to receive services mentioned. Indeed, in Watson and Belmann
 Advocate General Trabucchi argued that such an extension would go against the wording and the structure of the Treaty. Nevertheless, the Court, following Advocate General Manzini, ruled in Luisi and Carbone
 that the Treaty granted the recipients of services the right to move freely as a ‘necessary corollary’
 of the right to provide services.


Fourthly, the Treaty provisions on services have been applied to rules that seem far removed from the exercise of free movement rights. The paradigm case is Cowan.
 Mr Cowan, a British tourist, had been assaulted in the Paris metro. Since the attackers could not be identified, he applied for compensation under the relevant French victim compensation scheme, but was turned down as he was neither a French national, nor a national of a country with a relevant bilateral agreement with France, nor in possession of a residence permit. Mr Cowan argued that this amounted to unlawful discrimination against service recipients, to which the French government retorted that the limitation in no way constituted a barrier on services. The Court disagreed with France. Following the Opinion of Advocate General Lenz, it stated that ‘[w]hen Community law guarantees a natural person the freedom to go to another Member State the protection of that person from harm in the Member State in question, on the same basis as that of nationals and persons residing there, is a corollary of that freedom of movement. It follows that the prohibition of discrimination is applicable to recipients of services… as regards protection against the risk of assault and the right to obtain financial compensation provided for by national law when that risk materializes.’
 Accordingly, Mr Cowan had to be compensated for his injuries. The case represents an application of the free movement of services in a situation remote from the core right granted by the Treaty. It is unlikely that tourists would actually be deterred from visiting France even if there was an absence of State compensation in the case of a violent attack by unidentified assailants.


Fifthly, in a number of cases the Court has extended the notion of restriction to cover rules that in no way differentiate between national and foreign service providers or domestic and cross-border service provision.
 In Säger the Court stated that Article 49 EC applies to anything ‘liable to prohibit or otherwise impede the activities of a provider of services established in another Member State where he lawfully provides similar services’,
 even if there is no discrimination. In Alpine Investments
 the Court, following Advocate General Jacobs, rejected an argument that stressed the even-handed nature of the measure in question, and ruled that its impact on market access brought it within the scope of Article 49 EC. In Carpenter
 the Full Court, departing from the Opinion of Advocate General Stix-Hackl, even objected to the deportation of the wife of a service provider on the ground that it had a detrimental effect on the conditions under which services were provided.


Finally, the Court has extended the notion of services at the expense of other freedoms, in particular the free movement of capital.
 Article 50(1) EC seems to treat services as a residual category and states that the Chapter on Services only applies insofar as the activity is not governed by the other Treaty freedoms.
 Yet the Court has for example in Svensson and Gustavsson
 applied both the provisions on services and on capital concurrently, and in cases such as Safir
 it has not bothered to investigate whether Article 56 EC on capital was breached as a violation of Article 49 EC had already been established. Most recently, in Fidium Finanz the Grand Chamber went even further and, departing from the Opinion of Advocate General Stix-Hackl, stated explicitly that Article 50 EC ‘does not establish any order of priority between the freedom to provide services and the other fundamental freedoms.’
 While the choice between the Treaty freedoms will not often affect the outcome of a case, the application of Article 49 EC might potentially limit the impact of the Article 58(1)(a) EC exception to the free movement of capital,
 or more importantly reduce the significance of the extension of Article 56 EC to capital movements between the Community and third countries, as in Fidium Finanz where a Swiss undertaking was not able to rely on free movement rights due to the applicability of provisions on services rather than capital.


Altogether the impact of this case law has been to increase the ability of the Court to scrutinize national laws and other measures for their compliance with the Treaty rules on services. The reach of the Treaty has been extended and many situations that would seem immune to the attentions of the European judiciary from a reading of the free movement provisions have been exposed to review. Given the limited number of exceptions that the Treaty provides in Article 46 EC, it could be expected that the Community services markets would now be fully integrated and that the Community legislature would not need to get involved.


However, the expansion of the scope of the rules has gone hand in hand with the development of additional exceptions.
 The Treaty itself contains a very limited set of exceptions. Article 46 EC only lists three possible grounds that could justify special treatment of foreign nationals, namely public policy, public security, and public health. Although the first heading, public policy, would potentially be open to a broad application, in practice the Court has defined the notion very restrictively. In Bouchereau the Court held that a simple breach of a law is not sufficient to justify the use of this concept; what is needed is the existence of ‘a genuine and sufficiently serious threat to the requirements of public policy affecting one of the fundamental interests of society.’
 Although the case involved the movement of workers, the same interpretation applies also in the field of services.


Despite the narrow approach taken to the concept of public policy, the Court has been prepared to develop additional exceptions in its case law, albeit only for equally applicable measures.
 Already in Van Binsbergen, the case in which the freedom to provide services was given direct effect, the Court referred to the possibility of accepting measures that prima facie violate Article 49 EC if their purpose was ‘the application of professional rules justified by the general good.’
 In subsequent case law, such as Säger, the Court has stated that Member States are able to derogate from free movement of service for ‘imperative reasons relating to the public interest’,
 but it has limited this exception by insisting that Member State action be non-discriminatory and comply with the principle of proportionality; in other words it has to be appropriate, and necessary.
 In practice, the Court has been prepared to accept most ‘imperative reasons’ advanced by Member States, but has analyzed very carefully whether the conditions of appropriateness and necessity are fulfilled. In particular, the Court examines whether the same aim could be achieved by less restrictive means,
 such as through reliance on the requirements of the home state.


The general pattern of the case law may appear somewhat curious. Large numbers of measures are brought within the scope of the Treaty and the public policy exception is limited strictly, but numerous additional exceptions are created without any clear basis in the text of the Treaty, although in practice the exceptions are applied narrowly because of a strict necessity test. However, it can be argued that the pattern does make sense. The wide reach of Articles 49 and 50 EC ensures that no measure that may in reality compromise the free movement of services is able to escape the Court’s scrutiny due to formal distinctions. The narrow scope of public policy means that very few rules that are distinctly applicable, in other words directly discriminate against foreign service providers, can withstand the scrutiny. Only in truly exceptional cases is a Member State allowed to subject foreigners to special treatment. However, the Court does not wish to disapply all national laws that come to its attention. If the rules are equally applicable, it is willing to accept them, provided they do not conceal a protectionist intent and are as narrowly drawn as possible. From this perspective the Court’s general approach is thus understandable, even though a social scientist might mutter darkly about the Court’s focus on increasing its own power and preserving its own freedom of action.
 In other words, the case law seems to maximize the freedom of manoeuvre rather than the freedom of movement.


Unfortunately the general pattern of the case law may not lead to much practical liberalization of services trade. The jurisprudence promises more than it delivers. Even very strict measures, including total prohibition of certain activities, can be justified. As long as a non-protectionist aim can be cited and the selected means do not discriminate on their face, and are appropriate and necessary, the Court will allow the measure to stand, no matter how destructive it is of services trade. There are good reasons for this. The Court needs to be careful when examining rules adopted by democratically accountable institutions and the imposition of excessive uniformity through negative harmonization may be highly undesirable in a Community characterized by diversity.
 However, in practice this means that the provision of services may be entirely prevented. For example, in Schindler
 the Court, following Advocate General Gulmann, upheld a UK ban on large-scale lotteries. It accepted that consumer protection and the maintenance of order in the society justified the prohibition. As a result, the UK customs authorities could lawfully stop the mailing of invitations to participate in foreign lotteries to British customers. The provision of the cross-border service was totally suppressed.


It can be argued that the existence of justifications is simply necessary in a world where there are market failures and where different countries may value things differently. However, the very availability of exceptions creates an additional problem for the services trade, namely ex ante uncertainty. Undertakings wishing to engage in cross-border service activities generally have two legal options. One is to comply fully with the rules of the host country. The other is to rely on the freedom to provide services and comply with the rules of the home state, as allowed by the Säger jurisprudence.
 The problem with the latter option is that it is difficult to know in advance whether a rule of the host country can be safely ignored. The far-going freedom is subject to exceptions that are applied on a case-by-case basis, and the critical issue is usually the necessity of the national rule. In the absence of a previous judgment on a similar fact pattern, it is frequently not easy to tell how this principle will operate in a particular context. As a result of the uncertainty, the full compliance with host state rules or even an abandonment of international expansion may become preferable.
 It may not be rational to spend time, effort, and money to set up cross-border operations if the legality of those operations is not guaranteed in advance.
 In other words, the legal uncertainty that the exceptions create acts in itself as a deterrent. The extensive rights may not be enough if their application in any particular case will be uncertain.


Further, the European judicial system may not in practice be sufficiently effective in enforcing the freedom to provide services. The limitations of the Commission’s enforcement actions under Article 226 EC are well known.
 Although the principle of direct effect allows a service provider to bring an action in a national court, 
 the national judge may often be reluctant to disapply a rule of national law on the grounds of a breach of Article 49 EC. The uncertain demands of the principle of proportionality, which make it difficult for businesses to know the extent of their rights in advance, may also limit the willingness of a national judge to go against the will of the national legislature. It is likely that a judge contemplating the disapplication of a national rule will wish to enlist the help and the authority of the European Court of Justice and make a reference to Luxembourg under Article 234 EC.
 This will greatly increase the time and cost of establishing whether a particular measure complies with Article 49 EC, and by the time the final determination has been made, the original business opportunities may well have vanished.
 Again, the service provider may find it preferable to refrain from litigation and simply comply with the national rule or abandon the cross-border activity.


Additionally, the impact of the case law on national administrations may be limited. Often the awareness of the jurisprudence may be lacking, as civil servants are used to following the pronouncements of the legislatures but not those of courts, unless legal proceedings touch them directly.
 Moreover, the uncertainty and the difficulty that litigation entails for a service provider may make national authorities reluctant to compromise and change their ways. They may perceive the familiar domestic rules as a proportionate and natural way of doing things. Even if they do suspect that a challenge in Luxembourg might be successful, they may rely on legal action not being brought. And even if litigation does ensue, they may count on a period of grace during the legal proceedings before changes actually have to be made. Any likelihood of truly unpleasant consequences, such as Member State liability in damages, may seem remote, as the uncertain possibility of justification of a national rule could well render a breach non-serious.


In sum, the extensive rights that Article 49 EC grants may be insufficient to liberalize the Community services market,
 in particular due to the judge-made exceptions to the freedom to provide services and the uncertainty they create.
 Some secondary legislation is needed to achieve a true internal market on a practical level.  The Services Directive as originally proposed was clearly an attempt at this,
 but is it in its final form actually able to remedy the shortcomings in the case law? Is it able to narrow the wide exceptions the Court has created and reduce the legal uncertainty they entail?

3 The limitations to the Services Directive

By contrast to the case law characterized by its inclusiveness, the first thing that even the most casual reader of the Services Directive notices is how many issues and areas have been excluded from its remit. Sometimes this has been done to ensure that there is no conflict with previously adopted and more specific Community instruments, but often it is precisely the most difficult and controversial items that have been removed from the Directive to facilitate agreement in and among the Community political institutions. This will obviously limit the impact of the Directive. Many of the cases that have troubled the Court in recent years and have been decided under Article 49 EC would still fall to be assessed under the Treaty due to the inapplicability of the Directive.


Article 1 of the Directive provides that it does not deal with the liberalization of services of general economic interest, nor with the abolition of monopolies providing services. It does not affect rules of criminal law, labour law, right to collective bargaining and industrial action, social security legislation, fundamental rights, or measures protecting or promoting cultural or linguistic diversity or media pluralism. Article 2 of the Directive, in line with Article 50 EC, which requires the presence of remuneration, stipulates that the Directive does not apply to non-economic services of general interest.
 It also excludes some areas or matters that are already governed by more specific Community legislation, such as financial services and electronic communications services, and additionally rules out the application of the Directive to transport services, temporary work agencies, healthcare services, audiovisual services and radio broadcasting, gambling activities, activities connected with the exercise of official authority, many social services, private security services, and services provided by notaries and bailiffs.
 Additionally, the application of the Directive in the field of taxation is ruled out, and Article 3 further provides that the Directive does not concern rules of private international law.


In addition to these general exclusions in Chapter I of the Directive, Article 17 lays down more specific derogations to Article 16 on the freedom to provide services. Once again, and with some repetition, inapplicability relates to matters governed by a number of more specific Community instruments, as well as to acts requiring by law the involvement of notary, and provisions regarding obligations determined under the rules of private international law. Further, Article 16 will not apply to services of general economic interest,
 to judicial recovery of debts, to requirements that reserve an activity to a particular profession, to visa and other formalities relating to certain third country nationals, to intellectual property rights, or to the registration of vehicles leased in another Member State.


Further to the subject matter and areas excluded by Chapter I and Article 17 of the Directive, certain types of restrictions also escape the remit of Article 16. First, only the conduct of the importing host state is comprehensively policed, while export restrictions imposed by the home state do not seem to be covered by the provision. Even though the first subparagraph of Article 16(1) is couched in general terms and seems to require both the home and the host states to respect the right to provide services, the second and the third subparagraphs impose specific obligations on the Member State in which the service is supplied by a provider established elsewhere in the Community,
 and relating to activities within the territory of the Member State. The focus on the host state may be explained by the country of origin principle in the initial proposal of the Directive, which would have given the general regulatory competence and responsibility to the home state. Also, host state measures are in practice likely to create more problems for the service providers. Nevertheless, it is somewhat surprising that a Directive supposed to establish the general legal framework for removal of barriers to the freedom to provide services
 fails to properly cover the obstacles to the export of services, in particular given a number of high profile cases in recent years.


Secondly, the Directive adopts a relatively cautious approach to restrictions created by private parties. In the light of the definition contained in Article 4, the third subparagraph of Article 16(1) applies to state measures and to ‘the rules of professional bodies, or the collective rules of professional associations or other professional organisations, adopted in the exercise of their legal autonomy’. Rules laid down in collective agreements are specifically excluded. This can be contrasted with the approach adopted in the field of workers, where Article 7(4) of Regulation 1612/68
 outlaws discrimination even if it takes place in a collective or individual agreement, foreshadowing a similar approach for Article 39 EC itself in Angonese.
 Accordingly, discrimination for example against a foreign builder by a main building contractor would violate Community rules on free movement of workers if the builder was deemed to be an employee of the contractor by virtue of subordination,
 but similar discrimination would not breach the Services Directive if the builder was deemed to be a self-employed sub-contractor. This is an obviously deliberate omission, given that Article 20(2) of the Directive specifically outlaws private discrimination against service recipients.
 The limited applicability of the Directive to the behaviour of private parties can sometimes be beneficial for foreign service providers, as a non-discrimination clause might occasionally have the effect of eroding their competitive advantage. However, often the result will be detrimental, as foreign service providers may end up being excluded, in particular due to the activities of domestic interest groups such as trade unions. It may well be that the case law on Article 49 EC will overtake the Directive in this respect.
 This is not to say that a full horizontal effect of the freedom to provide services is necessarily an optimal solution.
 Various limitations could be envisaged for example depending on whether competition rules apply as lex specialis,
 whether the effect of the private behaviour or rule is sufficient to count as a barrier or is akin to governmental activity,
 or whether discrimination against Union citizens is involved.
 However, it is difficult to detect any kind of clear principle behind the Directive’s approach.


Finally, Article 16(1) of the Directive provides that Member States must ensure free access to and free exercise of a service activity. Recital 9 clarifies this by stating that the Directive does not apply to ‘requirements, such as road traffic rules, rules concerning the development or use of land, town and country planning, building standards as well as administrative penalties imposed for non-compliance with such rules which do not specifically regulate or specifically affect the service activity but have to be respected by providers in the course of carrying out their economic activity in the same way as by individuals acting in their private capacity.’ This limitation does not reflect the case law on Article 49 EC, which focuses on the restrictive rather than the specific effect of the measure. For example, the Court in Carpenter held that the deportation of the wife of a service provider would amount to a restriction, as it was detrimental to the conditions under which services were provided,
 despite the fact that the UK immigration rules in question were in no way specifically directed at service activities but needed to be complied with by all individuals. However, there is some resonance between Recital 9 and the recent Opinion of Advocate General Kokott in Mickelsson where she argues that use restrictions, such as speed limits on motorways as a use restriction on cars, should in principle be excluded from the application of Article 28 EC.


Altogether, the various limitations to and in the Services Directive and the wide remit of Article 49 EC mean that many issues will remain to be governed exclusively by the Treaty. This will significantly reduce the practical impact of the Directive. It is particularly noteworthy that many of the areas that have induced litigation in recent years, such as gambling, healthcare, private security, and taxation have been specifically excluded from its remit. It is equally noteworthy that the Directive has sought to avoid areas of controversy, such as services of general interest, healthcare, gambling, and issues touching labour law. It seems that the Community legislature is happy to leave the most difficult matters for the judiciary to sort out.

4 The Services Directive and the narrowing of exceptions

The next question that needs to be asked is whether the Services Directive manages to narrow the various exceptions
 to the freedom to provide services that the case law has created. Does it succeed, in the areas and for the restrictions that it covers, in ensuring that Member States cannot lawfully maintain or introduce barriers that compromise the free movement of services? 


The final version of the Directive reverses the initial Bolkestein proposal, which in its country of origin principle had started from the presumption that the host Member State was not to impose requirements on incoming services unless specifically authorised to do so. By contrast, Article 16(1) now presumes national rules lawful, unless they violate one of three principles, namely non-discrimination,
 necessity, and proportionality.
 The most important for the present purposes is the principle of necessity, which provides that any requirements ‘must be justified for reasons of public policy, public security, public health or the protection of the environment’. The first three grounds are familiar from Article 46 EC; the last is a new addition, which has previously featured among the imperative requirements created by the Court’s case law.
 Rather curiously, Article 16(3) repeats that the Member State to which the service provider moves has the right to impose requirements for the same reasons and in accordance with Article 16(1). It also adds that the Member State is allowed to apply ‘its rules on employment conditions, including those laid down in collective agreements’, without making any reference to non-discrimination, necessity, and proportionality in the text, but only in Recital 82. It is not at all clear why this addition should have been necessary, given that Article 1(6) already provides that the Directive does not affect ‘any legal or contractual provision concerning employment conditions’. Finally, Article 18 on case-by-case derogations allows Member States to take measures relating to the safety of services in exceptional cases, provided that a number of conditions and the procedure laid down in Article 35 have been complied with.


The key question is whether the list of grounds of justification in Article 16 is exhaustive.
 Does the Directive remove the ability of the Member States to rely on other imperative requirements in situations where Article 16 applies? In my view the answer to this question is affirmative.
 Considerations based on the wording, structure, legal basis, and purpose of the Directive all support such an interpretation.
 The language in Article 16 is categorical and does not contemplate other grounds, unlike for example Articles 9(1)(b) and 15(3)(b) on freedom of establishment, which specifically refer to an evolving category of overriding reasons relating to the public interest.
 The issue of consumer protection, the exception that would be invoked most frequently, is dealt with by harmonization in Chapter V of the Directive on ‘Quality of Services’. Chapter V lays down rules on the information that service providers need to make available to the recipients,
 allows Member States to require professional liability insurance or guarantees from providers of risky services, and deals with issues such as advertising by the regulated professions, multidisciplinary activities, and dispute settlement. It can be argued that this harmonization removes the need for Member States to rely on their own rules of consumer protection,
 in particular given that most sensitive services sectors and areas of law are specifically excluded from the remit of the Directive or Article 16, and given that the physical safety of consumers is safeguarded by Article 18 providing for case-by-case derogations. This reading of Article 16 is also consistent with the legal basis of the Directive, Articles 47(2) and 55 EC, which permit harmonization for the purpose of facilitating the taking up and pursuit of self-employed activity.
 Finally, the objective of the Directive to remove barriers and achieve a genuine internal market for services
 could hardly be achieved if Member States were still able to rely on an unlimited range of imperative requirements after the adoption of the Directive.


A further narrowing arises as a consequence of the cumulative nature of the three conditions in Article 16(1) of the Directive. Even if a national measure does pursue one of the grounds of justification, it must do so in a non-discriminatory way. This is in contrast to the Treaty, where Article 46 EC allows for ‘special treatment for foreign nationals’, in other words direct discrimination, on grounds of public policy, security, or health, although in practice such overt discrimination seldom complies with the requirements of proportionality, as the same aim can usually be achieved without it. Additionally, it should be noted that the first condition in Article 16(1) also outlaws indirect discrimination, although the significance of this may be limited, as the notion of indirect discrimination necessarily entails a notion of objective justification. In other words, a measure that impacts more heavily on foreign nationals but is necessary for example for environmental reasons would not constitute indirect discrimination in the first place.


The narrowing of the exceptions to the freedom to provide services is undoubtedly a step forward for the free movement of services. However, its impact should not be overestimated. As discussed in the previous section, Article 1 of the Directive provides that it does not affect national rules of criminal law, labour law, right to collective bargaining and industrial action, social security, fundamental rights, or measures protecting or promoting cultural or linguistic diversity or media pluralism. These can therefore be conceptualized as additional exceptions, which are not even subject to the requirement of proportionality.
 Further, Recital 41 stresses that the notion of public policy, which has traditionally been interpreted very narrowly by the Court, may include ‘issues relating to human dignity, the protection of minors and vulnerable adults and animal welfare’,
 and that ‘the concept of public security includes issues of public safety’. It cannot be ruled out that this could lead to a wider role for these concepts than has been the case in the past.

5 The Services Directive and legal certainty

The next question to be answered is whether the Services Directive improves legal certainty.
 In principle, a directive could make a major contribution in this respect. Years of evolving case law could be consolidated into a single legal instrument that would be more accessible both for economic operators and for national authorities than court reports. Further, the implementation of a directive brings the rules from the sphere of Community law fully into the sphere of national law. This is likely to improve awareness of and familiarity with the rules, in particular among national civil servants. It may also improve their practical application, as national administrations and courts can simply apply them without having to worry excessively about unfamiliar doctrines of Community law.


However, the Services Directive may not advance legal certainty much, and may in some cases even be detrimental for it. The first problem in this respect has to do with the various limitations to and in the Directive. There is the obvious difficulty of working out exactly what is included and what is excluded,
 and additionally the limitations can be highly misleading. For example, Article 17 contains derogations from the right to provide services and establishes that Article 16 does not apply in a number of cases. To a reader unfamiliar with the case law of the Court, a natural interpretation is that in situations covered by Article 17 a Member State is not under any obligation to ensure that its requirements are non-discriminatory, necessary, and proportionate. Rather, the text of the Directive seems to give Member States carte blanche to regulate these matters. Obviously the natural interpretation of the text would be entirely erroneous, as a piece of secondary legislation cannot overrule the Treaty.
 For example, contrary to the wording of Article 17 of the Directive, the Court’s jurisprudence on Article 49 EC clearly establishes that an activity cannot be reserved to a particular profession without a proper justification.
 Nevertheless, a reader such as a national civil servant expecting that compliance with the Directive, or with a similarly worded implementing measure, is sufficient to discharge Community law obligations towards service providers would be seriously mislead.
 This is particularly problematic in the case of services, as many of the actual barriers result from the day-to-day actions of a wide variety of Member State authorities, often at the local level.


Secondly, the drafting of the Directive leaves much to be desired in terms of clarity.
 For example, Article 16(1) provides that the principle of proportionality means that a national ‘requirement must be suitable for attaining the objective pursued, and must not go beyond what is necessary to attain that objective’.
 By contrast, according to Article 15(3) proportionality means that ‘requirements must be suitable for securing the attainment of the objective pursued; they must not go beyond what is necessary to attain that objective and it must not be possible to replace those requirements with other, less restrictive measures which attain the same result’. A natural reading of these two paragraphs is that the ‘least restrictive means’ part of proportionality only applies in the field of establishment by virtue of its inclusion in Article 15, but not in the field of services, as it is not mentioned in Article 16. Again the natural reading would be wrong, as the case law makes it abundantly clear that the ‘least restrictive means’ requirement is an integral part of the necessity test of proportionality.
 The difference between Articles 15 and 16 purely comes down to sloppy drafting.


Another, and more serious, example of the lack of clarity is the status of the prohibited restrictions in Article 16(2). This provision outlaws a number of listed Member State rules, such as an obligation on the provider to have an establishment in the host state territory. In principle such a listing of banned measures can be helpful in increasing certainty. Unfortunately, the drafting leaves it unclear whether these listed restrictions are prohibited if a Member State can invoke one of the grounds of justification provided in Article 16(1) or 16(3). The relationship between the different paragraphs of Article 16 remains hopelessly obscure, and must ultimately be settled by the Court.


Finally, some legal uncertainty remains as an inevitable result of the remaining justifications. When an exception is invoked, there is a need to decide whether an issue fits within one of the heads of justification, such as public policy. This may not always be entirely straightforward, and it can be expected that the narrowing of the range of exceptions will result in calls for a wider interpretation of the concept of public policy than has been the case before.
 Additionally, and more importantly, the exceptions always entail the application of the principle of proportionality. This principle has many virtues, as it allows a pragmatic and flexible examination of the requirements of free movement on one hand and public interest objectives on the other. However, predictability is not among its strengths. It is generally very difficult to predict with any certainty how the Court or a national court will apply proportionality to a given fact constellation.


Altogether the Directive does not improve legal certainty as much as could have been hoped for.
 Some unpredictability is unavoidable due to the impossibility of harmonizing all requirements of public policy, which in turn results in the continuing presence of exceptions and proportionality. Unfortunately, the poor drafting of the Directive creates unnecessary uncertainty and the Directive is in places downright misleading to a reader not familiar with the case law. The national implementation stage will be critical in salvaging such certainty as can still be salvaged. The Member State authorities are left with the unenviable task of translating the Directive into provisions of national law that give individuals a clear understanding of their rights and enable national courts to apply them, as required by the case law.
 The difficulty facing the Member States has been acknowledged by the Commission, which has published a lengthy ‘Handbook on Implementation of the Services Directive’.
 However, many of the issues will undoubtedly have to be settled by the Court.

6 Conclusion: a case study of the failings of the Community method?

The Commission and the European Council rightly identified the liberalization of services as one of the key priorities for the Community.
 In-depth studies were conducted and an ambitious proposal was put forward. Unfortunately, the final result leaves much to be desired.
 Many of the key areas have been excluded from the remit of the Directive. The exceptions that Member States may rely upon to restrict the freedom to provide services have been narrowed, but many still remain, in particular given the areas of law ‘not affected’ by the Directive according to Article 1. The certainty that the Directive could have provided has been lost, largely due to poor drafting. In fact, some of the consequences of the Directive may be downright illiberal
 if its rejection of the country of origin principle becomes to be viewed as a call to roll back the principle of mutual recognition
 or if national authorities are mislead into thinking that compliance with the Directive or implementing legislation suffices to discharge their duties in the field of services.


The far-going liberalization in the initial proposal fell victim to the combined attack of the European Parliament and the Council of Ministers. For the Parliament the Directive was an opportunity to respond to the challenges to its legitimacy,
 and to show its responsiveness and relevance. It was able to demonstrate that it was prepared to listen to the voices of citizens, expressed both in the debates and on the streets of Europe, and respond effectively. It was able to show that it could decisively shape a policy of fundamental importance and steer a market liberal approach of the Commission to a more protective direction.
 This could be described as democracy in action. Alternatively, it could also be characterised as a knee-jerk reaction by an institution desperate to demonstrate its worth to an alienated European populace. Also, any possible increase in input legitimacy that such responsiveness and relevance could entail has to be balanced against the costs to legitimacy. The credibility of the EU has been undermined and its capacity to provide answers to the challenges facing Europe has been cast into further doubt,
 as yet another key aspect of the vaunted Lisbon strategy has been proven hollow,
 while the lost growth and the lost employment opportunities
 readily translate into a decrease in output legitimacy.


The Council was deeply divided about the Directive. While the Central and Eastern European countries supported the Directive, there was a strong resistance from some of the wealthier countries eager to protect their domestic operators from low-cost competition from the new Member States.
 It seems that, at least in the case of this Directive, deepening has been compromised by the widening. A policy that perhaps could have been adopted a few years ago was no longer a feasible option after the recent enlargement.
 This is not surprising. The fundamentally different cost structure of Central and Eastern European undertakings could have proven just too destabilizing for the vested interests in the richer counties.
 Further, the principle of country of origin at the heart of the initial proposal requires mutual confidence.
 The host country needs to be able to trust that service providers are regulated and supervised effectively by the home country. It may be that the recent inclusion of less well-developed countries has undermined this trust.
 Paradoxically, the increased heterogeneity of the enlarged Community that makes a regulatory technique such as the country of origin principle such an attractive alternative to detailed harmonization also renders the successful use of such a principle more difficult.


The result is that the attempt by the Community legislature to take charge has largely failed.
 Institutionally, the Court will stay firmly in the driving seat. In many fields the Treaty, as interpreted in the case law, will remain the only source of law, due to the exclusion of matters and areas from the remit of the Directive or Article 16 thereof and the lack of comprehensive sectoral Community legislation.
 It is notable that this includes some of the areas of greatest controversy, such as gambling, many social services and services of general economic interest, and healthcare.
 Accordingly, the delicate balance between the requirements of the single market and the national welfare state will be struck by the European judiciary,
 rather than democratically accountable institutions. In the fields covered by the Directive the Court will also have a decisive contribution to make, as the poorly drafted rules of the Directive need to be clarified through litigation. It seems that the politicians have been unable to deal effectively with the really difficult questions, and as a result have left them to the judges, in line with the global trend of judicalization of politics.
 This will present the Court with a real challenge due to the increased visibility and salience of free movement of services. Its decisions may easily come to be portrayed as unwarranted liberalization contrary to the will of the legislature.
 The main locus of the political struggle may simply have moved from Strasbourg to Luxembourg.
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� Although there is a call in Recital 23 for the adoption of another Community instrument to deal with reimbursement of healthcare provided outside the recipient’s home country.


� P Schoukens, 'Europe at struggle with social welfare' (2007) 13 ELJ 424 at 425.


� See e.g. R Hirschl, ‘The new constitutionalism and the judicalization of pure politics worldwide’ (2006) 75 Fordham L Rev 721.


� European politicians seem to be increasingly prepared to criticize the Court in public. See � HYPERLINK "http://euobserver.com/9/24694/?rk=1" ��http://euobserver.com/9/24694/?rk=1�. 
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